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Cal. 206; Whitney v. Port Huron, 88 Mich. 268. From these citations it 
appears that even in Michigan, where the present case was decided, the de- 
cisions are not harmonious. The rule held generally is, contrary to the 
decision in the present case, that mere inaction will not estop the complainant 
from contesting the jurisdiction of the officials. Ogden City v. Armstrong, 
168 U. S. 224; CanHeld v. Smith, 34 Wis. 381. 

Evidence — Admissibility — Dangerous Premises. — Potter v. Cave, 98 
N. W. 569 (Ia.). — In an action for injuries sustained by falling down an 
unguarded stairway, plaintiff attempted to introduce evidence of previous 
accidents on the stairway and of warnings to the defendant that it was dan- 
gerous. Held, that it was properly excluded. 

Following previous decisions in the same court, Hudson v. R. R., 59 
Ia. 581 ; Croddy v. R. R., 91 Ia. 605. But the court has intimated its 
disapproval of this view. Mathews v. Cedar Rapids, 80 Ia. 466. The 
leading case in support is, Collins v. Dorchester, 6 Cush. 396; 
Hubbard v. R. R., 39 Me. 508. The objection to the evidence is based on the 
fact that its introduction tends to divert the attention of the jury from the 
real question in dispute by raising a collateral issue. The better rule, how- 
ever, seems to be that such evidence is admissible. The character of the place 
being in issue the defendant should be prepared to show its real character 
in the face of any proof bearing on the subject. Columbia v. Armes, 107 U. 
S. 519; Quintan v. Utica, 74 N. Y. 603; Chicago v. Powers. 42 111. 169. As 
tending to support the principal decision, in a number of cases evidence that 
persons had escaped injury was excluded. Aldrich v. Pelham, 1 Gray 510; 
Ass'n. v. Giles, 33 N. J. L. 263. But in the latter case the court said that the 
matter rested in the discretion of the court ; it being often better to admit such 
evidence. As illustrating a case where this kind of evidence was properly 
admitted see Calkins v. Hartford, 33 Conn. 57. But this latter class of evi- 
dence, viz.: that other persons escaped injury, is not so convincing as evidence 
that others were injured, since persons are not wont to seek such places and 
do not willingly fall into them. Columbia v. Armes, supra. 

Lease — Covenants and Warranties — Quiet Enjoyment — Eminent 
Domain. — Pabst Brewing Co. v. Thorley, 127 Fed. 439 (C. C. A.). — Where 
a lessor covenanted to secure the lessee in the quiet enjoyment of the premises 
against acts of the lessor, his heirs, executors, administrators or assigns, "or 
any other persons," held, that the words "or any other persons," being read by 
the rule ejusdem generis, do not warrant against the exercise by the govern- 
ment of its power of eminent domain. 

All contracts are inherently subject to the paramount power of the 
sovereign, and the exercise of such power is never understood to involve 
their violation. The power acts upon the property which is the subject of 
the contract, and not upon the contract itself. Osborn v. Nicholson, 13 Wall. 
655. Eminent domain is the right of the sovereign, without the consent of the 
owner, when necessary, to make private property subservient to the public 
welfare, and hence does not involve paramount ownership in the State. Giesy 
v. Cincinnati, W. & Z. R. Co., 4 Ohio St. 308. Even the act of a de facto 
sovereign is outside the scope of the covenant. If the sovereignty be eventu- 
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ally recognized as de jure also, the act is an act of sovereignty and lawful; 
otherwise it is merely tortious. Dudley v. Folliott, 3 T. R 584; Watkeys v. 
De Lancey, 4 Doug. 354, 26 E. C. L. 400. A covenant for quiet enjoyment in 
a lease only goes to the extent of engaging that the landlord has a good title 
and can give a free and unencumbered lease. Ram'say v. Wilkie, 13 N. Y. 
Supp. 554. But the covenant for quiet enjoyment is broken where the land 
at the time of the lease was subject to a lien for street betterments, unless the 
lessor remove the lien. Blackie v. Hudson, 117 Mass. 181. 

Negligence — Free Pass — Exemption from Liability. — North. Pac. Ry. 
Co. v. Adams, 24 Sup. Ct. 408. — Held, that a railway company can exempt 
itself from liability for injury through negligence to one travelling on a free 
pass. Harlan and McKenna, JJ., dissenting. 

The decisions on this subject are various and conflicting. In England 
there can be a general exemption- for liability even in case of a passenger 
for hire. Slims v. Great Northern R. Co., 14 C. B. 647; Peek v. R. Co., 10 
H. L. Cas. 473. In this country some cases are to the effect that the company 
is liable for negligence to all its passengers, free or otherwise. Penn. R. Co. 
v. Butler, 57 Pa. St. 335; Mobile & O. R. Co., 41 Ala. 486. In New York 
there can be a limitation of liability for negligence of servants ; not for party's 
own negligence. Stinson v. N. Y. Central, 32 N. Y. 333. In Illinois there is 
a distinction between gross and ordinary negligence. Chicago, etc., R. Co. v. 
Chapman, 133 111. 96. The general rule is that it is not just and reasonable 
on grounds of public policy that carriers should limit their liability for negli- 
gence in case of passengers for hire. Louisville, etc., R. Co. v. Taylor, 126 
Ind. 176; Baltimore, etc., R. Co. v. McLaughlin, 73 Fed. 519. The leading 
case on this point in the Federal courts is R. Co. v. Lockwood, 17 Wall. 357. 
But as regards free passengers a limitation of liability violates no rule of 
public policy and is valjd. Quimby v. Boston, etc., R. Co., 150 Mass. 365; 
Griswold v. N. Y., etc., R. Co., 53 Conn. 371. This rule as to free passengers 
formerly unsettled in the United States courts, may, by the present decision, 
be considered as established. 

Notes — Guarantor — Notice of Non-Payment — Effect of Failure to 
Give.— Pfaelzer v. Kau, 69 N. E. 914 (III.).— Held, that a guarantor of a 
note is not entitled to notice of non-payment even though he can show that 
he has sustained losses which would not have occurred if notice had been 
given to him. 

There is no unanimity among the authorities on this point, some holding 
that reasonable notice of non-payment should be given. Talbot v. Gray, 18 
Pick. S34 ; Gamage v. Hutchins, 23 Me. 565 ; Gibbs v. Cannon, 9 Serg. & R. 
198. The weight of authority maintains that the guarantor cannot set up 
want of notice as a defense. Beebe v. Dudley, 6 Foster 249; Allen v. Right- 
mere, 20 Johns. 365. The Illinois decisions are in conflict. In Heaton v. 
Hulbert, 3 Scam. 489, it was held that notice must be given if through the 
lack of it the guarantor suffers. Voltz v. Harris, 40 111. 155. The later cases 
seem to uphold the principal case. Gage v. Mechanics Nat. Bank, 79 111. 62 ; 
Parkhurst v. Vail, 73 111. 343 ; Stowell v. Raymond, 83 111. 120. 



